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I n  tlie Matici oi‘ 

Before the 
tedcral Coinmuiiication~ Coinmission 

WashingLon. DC 1-0554 “IAN 3 0 2004 

C‘ingtiler Inlcractivc. L,P. tiler I l l  800337, ) 
I‘ R N  000 3 -Y 3 2-4 8 ) 

1 
Appl ica i io i i  h r  Review of In~oices aiid ) 
Dunniiig Notices from the lJni\~crsal Services ) 
Adii i inist i~; i~ivc Company 1 

) 
) I:cdcral-Slalc .loin[ Board on llniversal Servicc CC Docket No 96-45 

I 0 ‘I he (‘oiiiniission 

APPLICATION FOR REVIEW 

Pursuaii i lo Sectioii 54 719 er ,\e</ o f ~ h c  Comm~ssion’s rules, 47  C F.R 4 54.719 er s e q ,  

(’iiigtilar I i i tci-act i \r .  1.1’ (“CI”) hereby applies for rcview of the llniversal Servicc Administra- 

Li\e Company‘s (“I )SAC’S’ ‘ )  conLinuing aascsslnents of llniversal Service Fund (“LIST”) contri- 

bu~ions t r i m  (‘1 tor iiiforin;iiion services lhat are no1 subject to a USF contribution requirement. 

as detailcd lhci.eiii These unjustified asscssinenls havc resulted in dunning notices from USAC. 

and  no\^ ihe lirsr portioii or  the nonexistcnt debt has bccn transferred to the Commission for 

collection. as a result of which the Chief of  (he Reveiiue and Operations Group. OCfice of Man- 

aging I)ircctor. (YIMD”), has issued a December 31. 2003 “Final Demand and Notice of Debt 

1-ranskr” (.‘Final Dunning Notice”) By the Final Dtiniiing Noiicc, OMD asscrts that CI owes 

(Appcnclix. E x  I ) In  a scparatc Pei~tion fnr Rcconsideraiion being submitted today, 
lpurstiaiii to Scciion I 106 oflhe ruler. CI IS asking OMD Lo rcconsider the Final Dunning Notice. 
111 ihc cveni ( ‘ I  I? herc found to be providiiig n o  telcconimunications services and thus exempt 
l i ~ i i i i  IISI- coniribution asscssmcnis. there would be no I JSF contribution dcticiency and no basis 
foi c o n i i n i i i i i ~  \+it11 OMD‘s collecilon cffirls The Append~x containing the exhibits for both 
tilings 15 heing lilcd separately tinder a recltiest for confidential trcatmcnt pursuant to Section 
0 459 ot tlie rules. because it c~iitains contidciitial financial data. 
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past dUc i i ionics l h r  federal tinivcrsal servicc fund (..LJSF") contributions and &nands paynlcn~ 

hy . lunuary 30.  2004 For (he reasuiis discussed herein. C'l owes no past due USF contributions 

I Ihc o n l y  ser\'iccs CI provided during the tinie period for which USAC has sent Invoices claim- 

ing IJSF coiitributions arc iiiforniation services, which are not subject to USF contribution 

i'cquirciiieiils 

INTRODUCTION A N D  S U M M A R Y  

In llic ah~encc  of any dociiinmta~ioii froin the Conimission or liom the Universal Service 

.~diiiiiiisrrativc Company (WSAC'.) dctcrinining that C1 provided telecommunications scrvices 

:rnd relecting Cl's inntitication that i t  did not provide any  such scrvices, C1 is unaware of the 

specitic basis Ibr the clai i i i  that funds are ovcrdue. The demand appears to ignore Cl's rcclassi- 

i i cat ior i  (11' i t \  sen  ices as information services, as reported to USAC in  a revised fourth quarter 

2002  I ; c ~ i - i i i  4W.Q Therein. CI i-educcd its reportcd teleconiinunications service revenues to 

x r o  ['lie reclassification was based on the FCC's evolving interpretation o f  the difference 

hct\veen iiilbrinatioii services and telecoinniunications services, as discussed in Section 1 B, 

bclo\v ' r l i c  reevaluation of  Cl's s m ' i c c s  was pioinpted hy a change 111 USP reporting and 

con~rihutioii rcquircments. as indicated iii the cover lelter. dated March 12, 200.); i n  revising its 

(1st.' reporling procedures. C:I reevaluated ils ser\Jiccs in light of a scries of PCC decisions' and 

concltidcd that it \vas not providing any t c Iec~ inn~~ i i i i ca t i o i i s  services. (Appendix. EX. 2.) 

1 3  

I l x l i i b i l  20. contained in (he Appendix, contains a more detailed explanation for the 
reclassi f icat ion 

>Set I~~e~le/~ol-.9air .Join/ Ilorrrd on ilnrLvrau1 Service. 1998 Biennial Replolory rev re^^ ~ 

,Sir.crini/inid ' o i i i i ~ ~ h i / / w  Reporling Rcvpirenieni.c., CC Docket 96-45, Repor1 and Order and 
,Sc2c.or7d /.),it / ho .  %ol/ce of Propo.wd Rdcmtrk/ng, I7 I:CC Rcd 24952 (2002) 

C'I and its parent. like other wirelers service providers, bad also been prompted to reex- 
m i n e  the proper classification of its services in the process of determining how to become 
C ' A I  .I<A-coimpliant .See, c I:, Letter Request Ihr Packet Mode Extension or. Alternatively. 
C'larilicalion, dated Nov 19. 2001, froni Ben G Almond. Cingular Wlreless IdLC: to the Secre- 
~ a t y  (lilcd under req~icst fh r  confideniial treatment). 

4 



I Iici-eafter. ('I did not have any  telccomiiiLitiicatioins service revenLic to report and thus has not 

l i led (and need tnot l i lc)  any furthcr qitarkrly 1:oriii -1994 Tclecoininiinications Reporting 

U orkshee~ s 

Shortly aftcr CI stopped reporting telccommunications service revenues because i t  had 

none. ( 'SAC'  started sending CI invoices for pttrportedly due USF contributions, citing 2003 

t~oriii 400-Q data that had t z o /  becii filed: this appears to be  an cstiiiiatc by USAC based on prior 

>cars' data ' lhere is n o  indication whether these invoices were sent because the cessation of 

( '1 's Forni -1W-0 tilings autoinatically Icd to an (erroneous) assuinption that CI  was continuing 

I O  pro \  idc tclccomiinunications seri!iccs and had failed lo l i l e  a Form 499-Q or the invoices were 

h ; t d  instead on 21 relectioii of' Cl's reclassilication of its services as information services and a 

ilctcriiiinntioii 11iiit C'I continued to probide telecoiiiiiiuinications services. Thcre is no acknowl- 

ctlgciineint (11'  ('1.5 reclassilicatton and no explanation for iniputtng telecommunications serv~ce 

tc\enue to C'I When C1 did inot pay the bills because it had no telecommunications service 

rc\cnue and M ~ S  n o t  l iable tor USI: contributions. IJSAC' began assessing late fees 

F i \ c  iiioiiths after C'I had tiled its last Forin 400-Q and its Form 499-A for calendar year 

2002. and afier live invoices had been suit by USAC. LJSAC initiated an audit of Cl's Form 

4OOA Ihr calendar year 2002 Noting the significant rcd~~ction in intcrstate/interiiat~onal tele- 

c~imnnLiiiic~tions service rcccnue reporled for 2002 versus 2001, the August 26, 2003 audit letter 

~- 

C'I'.; rcviscd lorm 4 0 9 4  Ihr the fourth quarter 01'2002 showing zero telecommunications 
service r e \ e ~ i t i e  \VIIS lilcd March 12. 2003. with a cover letter explaining that C I  had determined 
I I ~  senices bere  c~clusivcly tnfoiinattoii services. ( A p p e n d ~ x ,  Ex 2.) 'l'his was followed by 
Cl. \  2003 roi-in 409-A. covering calendar year 2002. lilcd on March 27. 2003 (Appendix, Ex. 
-3 1 Ilic lat~er I'oriii reported telecoinintiiiications service revenues for the three quarters in which 
\ t ~ c I i  rcveiiiies had becii reported oii Foriiis 499-Q I'hc first invotce sent by USAC using hy- 
potliesi/cd Form 4 0 0 4  data as a basis for assessi~ig USF contr~butions was Invoice No. 
I~I3Dl00000065374. prepared on April 22. 2003. only a few weeks later. (Appendix, Ex. 4.) 
Additional in\.otce5 arc datcd May 22. 2003: .lune 20, 2003; July 22, 2003, Allgust 22, 2003; 
September 21. 200?.  October 22. 2003. Noveinher 21. 2003; Dccemher 22, 2003; and January 
22 .  100-1 (Appendis. Exs. 5-  I3 ) 

3 



rcqiiestcd supporting documentation for the decrease (Appendix, Ex. I 4  ) Cl’s response. dated 

Septcniber 25. 2003. explained that CI had reviewed its services “under existing Commisslon 

~p‘cccdent.” cleterniincd that all of‘ its herb ice o lk r i i i gs  were ‘mformatlon services, not telecom- 

muiiicatioiis scr\,ices.” and concluded tliai i t  was not obligated to file Form 499. (Appendix, E x  

15 ) C‘I  added that i t  was inot “ctirrcntl) seeking to recover for funds i t  remitted to NECA based 

oii prior years’ Irepol-led] reventic.” but said CI did not have end user telecommunications 

ri‘\>ciitic to report The l e l k r  contained ii descriplioii of Cl’s scrvices and i ts  rationale for rrclas- 

~ i l j i i i g  thciii 21.; inhr inat ion services 

0 1 1  Ociobei 15. 2003. IJSAC concluded i ts  audit. stating: 

The InCorinatioii I‘timished IS sufficient for the administrator to 
close IIS review No furthcr action i s  required on your part at this 
t i m e  regarding annual revenues reported for the period January 
lhioi igh December 2002. 

(/ \ppcndlx. L\  I6 ) 

lniportai i i l>. on October 28. 2003. less than two wceks later. USAC sent CI a dunning 

lcltcr lilt ;illcgcdly past due IJSI.’ coiitributioiis. (Appcndlx.  Ex I 7  ) ‘I’he amount claimed did 

n o t  coricspond LO i l i e  an io t in~  stated in any oftlie allegedly past-due iiivoices. and did not iden- 

til) Izlnlch spccllic overdue balance USAC was sccklng to recover. The letter stated that i t  was 

(‘I., “vxond  paqt due notice” but also carried the headlng “FlliS‘I’ NOTICE-DELINQUENT 

/\C’COLJN I .. 

On November 26. 2003. V I  responded to t h i s  notice, asserting that CY docs not have a 

balance due to lJSAC and requesting that lJSAC review and correct I ts f i les. (Appendix, Ex 

I X  0 1 1  t~iat W I ~ K  date. USAC sen[ ttvo more duiining letters to C1. One of these carried the 

heading .‘PAS I DUE NOTICE” and clainicd an aniouni past due that was slightly grcater ihan 

the aii iount claiincd in the October 2X notice (Appendix. Ex 19.) Thc second was described as 

;I “\cccmd ]xN duc nollce” bul. l ike the October 2X notice. also carr~ed tl le heading, “FIIIST 

4 



~ O ~ I ' I ~ ' I ~ ~ ~ ~ ~ I ~ . I . I N ~ ~ ~ J ~ N T  ACCOLJN I,.' This i iotice clainicd an anlotint tllai was slightly less 

ll i i i i i  [ l ie  h u m  01 thc aniounts claiincd in  the other t h o  notices. Neither of the November 26 

inoliccs corresponded to the amounts stated in any ol'the allegedly past-due invoices, nor did they 

idcnhly \khich specific overdue balances lJSAC \vas seeking to recover. 

0 1 1  rtierdnq. Dcccniber 16. 2003, representatives of C'I and outside counsel met with staff 

o f  the Wirel i i ic Coinpetition Bureau's ("Bureau") I'elecominunications Acccss Policy Division 

ro i l i s c ~ i s s  rliis matter." Tlie b t a f f  had iiot been appriscd o f  the correspondence between CI and 

( !SAC.  \diicIi C'1 providcd to the staff in  the days after the meeting. The parties also discussed 

the inaturc 0 1 '  c ' l ' s  services and. pursuant to  the stall's rcqucst, CI provided the staff with addi- 

rional ilctailcd inlbrmation describ~ng ('1's sxviccs 011 .lanuary 28. 2004 (Appendix, Ex.  20.) 

I.'iltccii day' after the iiieeting. 011 New Year's Evc. tlic O M D  sent its Final Dunning No- 

l i ce  I t  sought paymcnt of the amotint USAC had claimed in Its initial 

October 28 notice and thrcatcncd to refer the matter to the Department of the Treasury or the 

Ilepartnient ol'.lustice for collcctioii 

(Appendix. Ex 1 ) 

C'I rcprcsciitativcs had t'tirtlicr discussions with Commission staff on January 26, 28, and 

29. 2004 rcgardiiig this inarter to determine the feasibility of.sutr Jpon(e action on the Commis- 

sion'\ or Durcau'b parr to rescind or otherwise hold in abeyance the Final Dunning Notice CI 

tindcrhtnnds rliat the tiling of this Application for Review and the accompanying Petition Cor 

I lcconsideratioii 0 1 '  OMD's Final Dunning Noticc will rcsult i n  OMD holding any colleclion 

action 111 ahcyancc unt i l  the Cominission has tlic opportuiiity to consider the significant regula- 

lor! isst ies raised CI reserves the riglit IO ceek a stay or other formal suspcnsion of collection 

a c ~ i o i i  i n  the event t h i s  undcrstanding is incorrect 

Ihc statfmeiiibcrs in attendance iiicludcd Diane Law I Isu. J i m  Lande. and Paul Garnett ( 8  

5 



In the absence o f  any Form 499-Q reports f rom C1 reporting tclecomniunications servicc 

rcveiiuc, and al'tcr being informed that CI oiily probides iiiformation services, U S A C  had no 

l a l i d  basis h r  attributing any telcconimuiiicationr service revenue to CI, and OMD has 110 basis 

for scckiiig to collect IJSF contributions The USF contributions at issue would be due and 

oL$iiig on14 ta the cxtciit that Cl 's  scrvices arc V M J /  i i iformalion services hut are, instead, tcle- 

c ~ ~ i i i i i i u i i ~ c ~ i ~ i ~ ~ i ~ ~  wrvices Neither 1 \SAC nor O M D  h a s  the authority. however, to classil'y 

services 

USA("s invoices and dunning notices and lhe OMD Final Dunning Notice must be va- 

c m d  because C l ' s  services arc information services. not lelecommunications services, and thus 

I t5  services are iiot subject to federal USF contribution requirements. Moreover, USAC and 

OMD lack authority to make a determination that C1 is providing telecommunications services, 

a, discussed in Seelion 111. below! They may not impose the USF assessments at issue unless 

'ind until the Commission rcvcrscs existing precedent and determines that CI's services are 

Lele~oii i i i iui i ications services Finally. any USF contribution billing Ibr CI's services that have 

been rccliissi l ied iis i i i lhrmatioi i  se~-vices i s  arbitrary and capricious, given USAC's satisfactory 

completion 0 1  ; ~ n  audit of the reclassified services 101- calendar year 2002. the differing amounts 

claimed in cacll IJSAC: dunning leltcr wi thou t  any cxplanation or correspondence to the amounts 

hi l led on i ts  invoices. and the failure to provide the basis for determining that the debt i s  due. 

I h i s  matter can be resolbed in  favor ofCI based on existing FCC decisions, policies, and 

gli idcli i ics Accordingly. corrcctive act io i i  can be taken by tlic Wirel ine Competition Bureau 

under delegated authority Those same FCC decisions. policies. and guidelines do not support 

asxessi i iy ( ' I  h r  USF contr ibut ion.  C 1 . q  services could be found to constitute telccoinmunica- 

Lions service\ only by adopting iieib policies and overruling or departing fronl the Comlliission's 

i lut l ior i tnt iw ciisc law. which caniiot he accoinplislied Linder delegated authority. Accordingly. ~f 

6 



'I ilcciqion iii f a w r  of Cingular i s  not forthconiing. CI  respectfully rcquesis that the Instant 

pcliiioii hc rcl'crred to h e  l u l l  Cnmiiiission pursuanl tn Section 54.722 of thc rules, 47 C.F R.  3 

54 7 2  

DISCUSSION 

I .  C'INC;IJLAK INTERACTIVE'S SERVICES ARE INFORMATlON SER- 
VICES, NOT TELECOMMUNICATIONS SERVICES 

I ISAC' lins asserted that C'ingular owcs lJSF contributions because or alleged inter- 

~talci i i i tcr i int ioi ial  Iclecoiiiiiiuiiications scrvicc revenues. which it  has estimated in a series of 

iii\ oiccs 

o\ \ed  10 (lie I hii tcd States pursuant to the provisions ot 

According to the I'iiial 1)uiiiitiig Letter. .'(t]Iie rCC' has detcrmined that the funds arc 

47 I J  S.C 6 254" -- I e , the staiutory 

lir(i\ i v i o i i \  ; iuhori7ing the Coinni tsmn IO  iequire tclecoinmuiiicatioiis carricrs (and ccrrain 

providers 01' telcconiiiiunic3liotis) to contribute to federal LJSF programs. In  order loor any 

corm iburions t o  he due. however. tlic Comiiiissioii firs1 iiiust reject Cl 's argument that its ser- 

\'iccb are intni-matior services The  Coininissioti has made no such deterininatton. Morcover, 

I ISAc '  pcrfoi-incd an audit and made no such detei-ininatloii. CI's services are clearly informa- 

t ion wrv ices not stih,lcct to lkderal USI:  coiitributioii obligations In fact, USAC's latcst invoice, 

daicd .lanLiary 22.  2004. appears to agree, since i t  postdates zero interstate/international tcle- 

CLi i i imt i t i icat io i is  reccnue Tor CI and does i n 0 1  assess any n e w  ClSF contributioii obligation 

A. The Commission Docs Not Require Providers of Information Services 
to C'ontrihute to Fedewl USF Programs. 

Sect lo l l  254(d) 01' the ACI requires that " [~Jvei-y telecoinm~inicatioiis carrier that provides 

intcrstatc Iclccoii i i t i i inicatiolis service5 sha l l  contributc, on an equitable and nondiscriminatory 

I h s i < .  lo (he specttic. predictable. and sitlticicnt niechanisins established by the Commission to 

()rc\cr\ e and advance uiiiveisal scrvice Section 54 706 of the rules further provides that ..7 



"IeJnti l ies rhat pi-o\,idc iiitersta[c lelccoininuiiications to the publtc. or to stich classes of usws ab 

10 be cl ' fect~\cly available lo the public. lo r  ii fee" including mobile radio services meeting this 

c lasu i f i cn t io i i .  - \ b i l l  be considered tcleconiiiiunicaiions carriers providing interstate tclecommu- 

i l i c i l t i o i i s  \cr\ ices ;ind must coiitribute to tlic ~ ~ i i i \ ~ c r s a l  service support progranis .-X 

I'hc ('oiiiiiiuiitcations Act nnd Coiiiiiiiss~o~i precedent arc unequivocal ~ a given service 

c;in he c / ~ / / e r  i i i l  intbrmalion service or il ~~' lecoi i i rnt in icat~ons service, hu/ not horh Telecom- 

i i i t i i i i c a i i o n ~  cLirricrs provide "telcconiinunica~ions" on a common carrier basis - i e., "the 

~riiiisiiii~sion bctwecii or aiiiong points spccificd by the user, of information of the user's choos- 

ing. \ v ~ t I i o t ~ ~  change in  the Ibmi o r  content of the information as sent and received."1° In con- 

i r n t .  iiii "~nfoi i i iat ion service" IS "the offering of a capability for generating. acquiring, storing. 

traiiali)riiiing. processing. rcrrteviiig. tit11171ng. o r  niaLiny available iiiforniation via telecoinmuni- 

c i i i iot is.  m c l  includcs electronic publiShitig. but does 11ol ~ncludc any use of any such capability 

1 0 1  i h c  inianagcinciit. control. o r  opcrarion o f a  telecoinim~iiiica~ions system or the management of 

;I ~ e I c c ~ ~ i i i i i ~ i n i c ; ~ t i o n s  yervicc" - and has bcen dcemed essentially equivalent to "enhanced 

scrviccs iinilcl- 'oruliuicr I /  " /\n inlornialioii service. by delinition. IS not "kleconimunica- .. 



t io i ls . ”  CLCII IlioLigli Ieleconinitinications I S  an esyentlal elcinetit of I t  I’ Thus. end-user revenues 

dcri\.cd l ioni -‘inlbrinatioii services” arc not subject LO lJSF assessmcnt under the current reyula- 

tor) schcmc 

I he Commission is clearly of the V I W  that, regardless of whether an information services 

provider ohlains tcleconimunicatioiis from anothcr firm or self-provisions telecommunications 

on i ts  own. l l ic  wviccs  remaiii information services Iiaving rejected dual classification, the 

C’o i i im is \ i o i i  dclermined [hat a scrvicc should be classificd as tclecotiiniunications “only when 

the ciititb pro\ ides a traiisparrnl tranrmistoii path.” and [hat. as a consequence, if it  “offers 

\uhscrihci-s [lie .capability Ibi- generating. acquiring. storing. tmnsforming, processing, retrtev- 

ing. nt\liring or inakmg a\ailablc information via relccommunications.’ i /  doe.s no/ provide 

As the Commission has held since 3s 1~~/~~(.01itti1ii17icr11i017,\. I /  I.\ i i , $ / i t , y  ~ i ~ / c c ~ ~ n t m r i ~ i c ‘ r i / i o n ~ ~  

carly 1998. “ l a l i i  offering (hat coiistitutes a single service from the end user’s standpoint I S  not 

sublcct LO carrier regulation simply by virtue of Ihe fact that 11 involves telecommunications 

components ” I 4  Whcre an information services providet- utilizes another firm’s telecommunr- 

ca1ion.s services. lis product is classified solely as a n  infool-ination service 

.,I7 

1 5  

1:urther. t r lwn  the ~clecomuiLiniciittons coniponenl of an informatlon service is self- 

provitlcd \ s t a  a n  inlbrniation sercicc pi-ovidcr’b own l i ic i l i l ies.  such BS a cable relevision operator 

0 1  li.ritig “cablc iiiodciii” Inrt.riict ;icccss using [eIcCOiiiinLinicatlons capacily on its own network, 



the i ' n i i i l n i ss~on  does no/ v iew the provider iis offering a telcconllnunicalions service to a i l  end 

UWI. hul rathei IS merely "using ie lec t i i i i rn i i i i i c i i t i~~ i i s  to provide end users w ~ t h  cablc niodeni 

wrvice Similarly. iii the \&ii-eIiiie c n n t c ~ ~ .  the C'onimis~ion has stated (hat because "wireline 

hloadhaiid Intei-nel acccss service', l'iisc coiiiinunica~ioiis power with powerful computer capa- 

bilii ics and content. thcse scrviccs appear to I i l I  withii i  the class of services that the Commission 

Iia\ ~radi t ional ly idciirilicd as '~nlbrmat io i i  services.' which blend coinmunications wi th  com- 

puter processing " I 7  Whilc the Coinmisson has sought cninmcnt on whether information service 

Iprovidcrb should he required. in sonic instances, to contribute to federal USF programs based on 

Llicir self-pro\ isioncd telecoiiinluiiications. tlie Coinmission does not currently require them to do 

..I(, 

I X  
h 0  

1%. Cl's Scrviccs Entail thc Acquisition, Storage, and Retrieval of End 
User Information. 

The Mobiter network. described iii more deta l l  111 the letter Lo Burcau staff contained in 

I l \h ib i t  20. incorporates a nuinbcr 01' capabilities demun~trating that service offerings ~i t i l i z i i i g  

thc Mobitex inctwork are int'orination scrviccs." A n  inliwination service includes "the offering 

01' a capahilit! for acquiring. storing, lor] retrieving . informatron "*" The Mobitex oet- 

no rk  iiiccts each ~(' t l iese statutory cr~ter ia 

( ' c l h i ~ a  #Lfode/n I)rc/trru/orJ, Ku/lr?,y at 4824. 1 41 The Coinmission is st i l l  or this view, 
~ io l \~ i i h r tand ing  thc Nlnth Circuit's / h n d  X decisioii ,Set Federal Coinniunicatlons Commis- 
W I I .  ~'c t i i ion for liehearing ~ i i  I h n c  in nrtrnd X In/erne/ Services v FI'C'. NO. 02-70518 (9th 
C'II- l i led I k c  3. 200.7) 

I,, 

~ J - o u ~ / / J ~ w  A'/'R~z.I at 3027. a I .? 
111 at 3052 .  7 74. 
C'I incorpnrates by relkrence Exhibit 20. which more fully explains the operatioil of the 
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Mobitex netnork and why i t s  services are inforniation services "' 

I O  



H i e  Mobitex iielwork stores an MPAK" communication from an end user for a period of 

lip lo  3 d a y  tiiilil such l ime as lhc recipient retrieves the message. Here, the Mobitex network's 

trcatineiit o E  mi MI'AK coininunication directly parellels the Commission's description of email 

inlhrmatioi i  s e r ~ i c c s  

I lie process begins when a sender tiscz a software interface to gen- 
erate an electronic mail mcszayc (potcntially including tiles in text. 
gi aphics. video or audio Ibrnials) ' l k  sendcr's Internet service 
pro\ idcr  docs not sciid that message directly lo the recipient 
Ilathcr. i/ conveys I /  to u "mu//  ,serivr" conipu/er ou~ned hy the re- 
c ~ p i c n /  ' \  Inter.nc/ .cer v i a '  /ii'oivder, wh ich  s / o r e . ~  the mes.tuge until 

> >  
/ / I [ ,  I ' e C I / l ~ ~ t i l  l 'h l lO. t l~ . \  I f1 LIL'C&l.Y I / . - -  

l,ihe 'iii cnii i i l  message. a i l  M P A K  IS stored oii a provider's facilities; and like an email 

iiicssage. the MPAK remain\ on tlie provider's facilities "until the recipient chooses to access it" 

I 1' . 11 '  and \ \het i  11112 recipiciit cusioiner has his or her device turned on i n  a coverage area 

Iurl l icrniorc. other offerings w>ith store-and-lorward or storagc and retrieval capabditics akin to 

tlie Mobitex network, such as store-and-forward lax and voice mail, have been deemed informa- 

tion s e n  ices I.'inally, thc C'omiiiission has found that "telecoinmunications service is defined 

under tlic Act  in terms o f  'Lraiisinisuon.' and invo lwx  tlic cstablishment of a lransparcnt com- 

iiitiiiicatioiis path The Mobilex iict\\ork's Dynainic Link Registry ("DLR')2' feature, how- 

ever. laci l t taie\ a "sessioiilcss" tcchiiology. tliiis obviahng any need to establish such a "transpar- 

ent CoiiiiiiLiiiic:itions path." 111 addition. Cl's Mobitex network provides a variety of protocol 

LraiisfOi-iiiatioiis ; r i d  conversions through Gateways. Application Scrvices. or as part of the 

LI 



i i i l ici-eii i  inaitirc 01'  i l i c  Mohiicr: netwo~.b designed to  mcci ctistoillers' iiecds Accordingly, Cl's 

sei'\ iccs clearly til l well within thc stalutory detinltloii 0 1 '  information services, and USAC had 

ino autliurit! to demand I'urtlier payment o t  l lSF contributions horn CI  

II. USA(' HAS FAILED TO COMPLY WITH THE COMMISSION'S RULES 
AND EXCEEDED THE SCOPE OF ITS DELEGATED AUTHORITY 

TIic Commissioii has cmphasized that IJSAC's authority IS expressly l imited to matters 

"c \ CI Lisive I 1 ;id mi n I stra t i v e  .J' '['he ('ommission limited IJSAC's authority in  this rcgard 

"[cloiisisrcnt wi th  ('cmgress's directive that [USACl not interpret rules or statutc" and In  part to 

as.;uage ('ongress's concerns for the laurtilncss o f  Commission-adopted universal service 

support niccIianIsms. IJSAC's actions roward C1. Iiowcvcr. represent the very actions of 27 

coiiccrii t o  ( l ie Commission and Congresh 

A. IISAC's Apparent Interpretation 0 1  the Act's and Rules' Distinctions 
Bctwccn Tclccommunications Services and Infnrmation Scrvices Ex- 
ceeds the Scope of I t s  Authority 

Scctioii 54 .702(~)  or the Cominission's rules provides that USAC "may not make policy, 

inlerpi-et tiiicleiir provisions 01' lhc slalute or rules. oi- intcrpret the intent or Congress."'x As 

d i a c u w x l  a h o ~ c .  CI esplained to the IJSAC' that its services are information services not subject 

10 ICdcraI I ISI :  assessments CI can only concludc that either ( I )  USAC's issuance of the 

1 ai- iot is dunning nntices IS csscntially on .'autopilot" despite the contrary determinations of its 

stal'f. or (2) LISA(' rc leckd CI's arguiiicnt. and thus necessarily "intcrprct[ed] unclear provisions 

ot' the statute or r~iIe5. or interprct[cd] the intent of  C'oiiyress." In either case, issuance of the 

dunning iioticcs does not comply with the Coininission's Part 54 rulcs 



Scc l i o i i  54 7 0 3 ~ )  also provides that "Iwllierc the Act or the Commission's rules are un- 

clear. or do not address a particular situation. [USACl shall seek guidance froin the Commis- 

'1im '.'" CI i s  tiiiauilre that lJSAC sotight any such guidance froiii the Com~nission. Based on i ts 

discussions wi lh  USAC personncl and Hureau staff. moreover, CI i s  fair ly confident that IJSAC 

rcque\lcd iin \uch guidance concerning the i ss t~cs  raised by Cl's deterniinamn that i t  is a pro- 

\ iJcr o f   in^& i i i i i t ioii  services Tlic 5ituakion presented by ('1's determination i s  precisely the type 

o l ' i ss~ ic  111a1. 10 tlic csteiit IJSAC had an) doubts or cniiccriis, IJSAC could have and should havc 

hrotiyht to tlic ( 'ommissioii 's attenlion /JC/OI.L' proceeding with the i ron l i s t  o f  a debt collectioii 

3ct1011 :(I 

B. IJSAC's (and OMD's) Efforts to Collect USF Contributions from 
Cingular Interactive Are Inconsistent with the Commission's USF 
contribution Mechanisms 

I h e  Commission's (1st' contribution regime is no t  particularly complicated: (1) a carrier 

subleek to tlic rules submits i ts ai i i i~ ia l  and quarterly Form 499 filings. based on its own good 

I h i h  cstimatc'1 0 1 '  i t s  prolccted cnd-user reveiities, (2) the carrier's contribution obligations are 

determined based on 11s reported rcvcn~ics mtiltipl ied by the quarterly contribution factor; and (3) 

I lSA(' bil ls a n d  collects from a c~i i i t r ibutor carrier accol-dingly 3 1  Thus. a ciirricr that enters 

"/cr<1" l o r  11s ciid-tiscr telecotnnl~~i l icat ions will bc sublcct to a blll of "zcro '' 

I lie Commission's ciitoi-ccniciit mechanisms hohter the sclf-reporting underpinnings of 

thc LJSl supp(irt incchanisins I:or esainplc. Scction 54 707 authorizes USAC "to audit contribu- 

211 
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Id 
o M D ' h  i i ~ i i ~ i i ~ a t i c  endorseineni of IJSAC's actions was also unlawful. CI is also filing a 

Pctitioii liir Reconsideration of OMD's Final [luiining Notice OMD may rescind its issuance of 
the l- iiiill l lu i in iny Notice under delegaied auiliority. but it cannot deny reconsideration under 
tlelcgated a~ i t l in r i t y  For OMD to i i i i t ialc collection action t h e  would have IO be Commission 
i icl ioii re\~crsiny eslablished precedent and holding GI's services to be telecommunications 
sen ices 
;I .SW I ( /  $ $  54 709-54 71 I .  Instruclioiis tor Form 499-A 

1; 



tors and carriers reporting data Lo tlic administrator -”’ In addition, Section 54 71 1 provides that 

..IL]lic Conii i i ission or [LJSAC] may verily any information contained 111 the“ Form 499 filings 

and (‘I must  “ i i ia i i i ia i i i  records and documentation to j u s t i f y  inforination reported in  thc [Form 

4001. including lhe nictliodologp used to deterininc projections, for three years and shall provide 

stich records and docurncntation to tlie Commission or IUSACJ upon request ” Finally. 

.‘I i liiacciiratc or tintruthful information . inay lead to Jcrimii ial penalties]” and USAC must 

“advisc the (‘oinniission of any ciiforcement issues that arise and provide any suggested re- 

sp<mw 
..?? 

I ISAC~ exercised itr authority to Lcr i fy  Cl’s deterniiiiatioii and, as described above, CI 

rchpondcd I ~ I  I lSAC’-s inquirie\. io LISA(”\ apparenl satisfaction.” .lo the extent that USAC had 

additional c i ~ i i c c r i i ~  conccrning tlie legal issties raised by Cl’s decision. USAC \vas obligated to 

-;id\ isc ihe Cimniission o l  any cnforccmcnt issties that arise and provide any suggested re- 

spoiise USAC took none of tlic steps required or authorized tinder the Commission’s rules. 

opitiig instead (\bhcther by nlliriii;iiive decihioii or database fiat) to continue to bill CI for ser- 

b iccs II 113s. in  good faith. deemed to bc information scrwces. Such action IS contrary to the 

(‘ommission’s r ~ i l c s  Accordingly. the Coiiimissioii slioulcl reconsider OMD’s decision aff irming 

I!SAc‘-s aclIoI1s 

111. 

.. 

ISSUANCE OF T H E  INVOICES A N D  DUNNING NOTICES EXCEEDED 
THE SCOPE OF IJSAC’S DELE(;ATED AUTHORITY 

I lSAC“\ c l a ~ m  that (.‘I owes USI; contributions i s  explicitly based on I t s  attribution of in- 

i c rs ia tc / in ic~ i ia t io i~a l  telcc~miiiiinicaticins service revenue to CI. CI, however, has reported no 

11 1. Id 54 707 
Section S4 71 1 also requires that “[a]n cxeciitive officer of the contributor must certify to 

ihc truth and accuracy of historical data included in the [Form 499 filings]. and that any projec- 
t i ons  iii tlie 1 Form 409 filings] represent a good-faith estimate based on the contributor’s policies 
i i i i c l  procedures ’’ 

.. 
> I  

:.I 
SLV discussion at pages 3-4 above, .sec uIso Appendix, Ex I6  
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\tic11 re\ cnuc lor 2003 and has inf imned USAC t ha t  i t  lias [lone because all o f  its services are 

In l i~rniat io i i  sei-vicc~ Given that inlnrniation serwces are not sublect to USF, and that CI has 

l i lcd no itport.. oi' Lelccomniunications service revenue. the only way USAC could have reached 

Ihc decision t h a ~  C'I provided telcconimunications services subject to lJSF in 2002 would bc i o  

di\agi-cc ~ w t h  ('1's determination that i t  i s  providing only telccoiiiinunications servlces This 

\ \~ i t i Id i iccessi i i lq entai l  a claiiii that C1.s scrLices are. in luct, telecommunications serviccs and 

I l l a t  [ ' I  I S  t l i u b  a "contributor" subject to lJSl. contribulion obligations USAC. however, does 

not ha1.c delegated authority to make such a determination 

I Indcr Section 54.702(c) of the rules, 47 U S C 54 702(c), USAC "may not make pol- 

IC!. interprct unclear provisions of the statute or rules. or interpret the intent of Congress Where 

thc Act or the Coniinission's rule5 arc uiiclcilr. or do not address a particular situation, the 

Administrator ~1i;iIl seek guidance li.oni the Cominission '. In other words, if USAC had any 

qucstion about whether C1 was pro\'iding only informatioil services, i t  shotild not have unilater- 

all! asbigned CI i in arbitrary quantity of telecomniiinica110ii~ servicc revenues and bi l led 11 for 

I ISI.' auppoit contributions; i t  sliould have sought FCC' guidancc IJSAC's actions plainly exceed 

the scope o l ' i t s  delegated authority. and ibr h i s  reason as wcl l  I ts  enlbrcenient o f  USF payment 

obligalioiis init isl  be rejected 

IV. IT WAS ARBITRARY ANI) CAPRICIOUS TO ISSUE CONFLICTING 
DEMAND NOTICES WITHOUT PROVIDING THE CALCULATIONS 
tITII,LZED TO ESTABLISH THE DEBT 

It i s  a liiiitlaiiicntal tenet o f  adininistrative la\+ that agency decisions must  be supported 

USAC violated this tenet by fail ing to explain the basis for calculating the ii by a rcasoned basis. 

miouiit.; purportedly duc ( i i ic l i iding thc allotment of prcsumcd telecommunications service 

rc\'cnuc to C' I )  and by I j i l ing to explain ilr detcriniiiatlon (i l 'any) that Cl's services are tclecoin- 



municat io i is  xrv ices The dunning notices from USAC ai-e for threc different amounts, none of 

u l i i c l i  correspond to thc LJSI; contributions IJSAC’s In lo lcer claimed wcre due 

Murcovcr. I ‘SAC’S in\’oicca used arbitraril) selected figures Or the hypothetical Inter- 

st~i ie~i i i ter i iat~oi iaI  teleconiinuiiications rcvenuc on which i t  based its demands for USI: contribu- 

lions l h e  ligurer selccted appcar to bc the middle i i ioi ith of each quarter, but the data i s  not 

t;iheii directly Iron1 that month o f t h c  previous year’s Form 499-Q filings, with one exception- 

the rcvenuc ligure used tor the laiiuary 2004 invoice. which does indeed correspond to the 

cinioiinl reported in No\’ember 2002 i s  ‘SO 00.” thereby ackiiowlcdging the correctness of CI’s 

re\ iscd Foriii 40cl-c> l i)r thc fourth quarter of 2002. as sustained in  the IJSAC audit for the 

cdcndar yeai- ’002 Ihis would appear to i i icaii that IJSAC‘ agreed with Ciiigular’s reclassifica- 

t in i i  01’  11s ser\’iceh rei- the fourth quarter o f  2002. di5agreed with i t  for the first ninc months of 

2003 (LIS c\,ideiiced by i t s  clai i i i  that CI had relcconi~nt~nrcations service revenue in  those 

months).  and a g c c d  with i t  a i t h  rc5pect to Ihc beginning of the fourth quarter. Thls i s  not 

rcaaoiied dec i ?I 1011 ina L i n e .  

; 6 

As previously noted by the Elghth Clrcult  in the context o f  l iniversal Service, “If the 

agency i t ~ c l l ~  hiis inn1 pro\,idcd a reasoned basis for i t s  action. the court may not supply one..’” 

By issuing [ l i e  invoices and deinaiid letters. IJSAC i-cachcd the conclusion that Cl’s USF coiitri- 

hutlons \ccrc p a y t  due Neither the in\oiccs nor the demand lelters provide the bas~s for the 

conclusioii ihai h e r e  was any coiitributioii due at a11 and fail. as well, to explaiii how i t  deter- 

mliied that ihc pailicular aniounl demanded was l a u f u l l y  due, which i s  particularly arbitrary 

I l ie April. May, and June invoices used nonexistciit “February 2003 4990‘’ data; the 
.luly. August’, and September invoices used nonexistent “May 2003 499Q” data; the October, 
Yovcnibcr. and December invoices used inonexistent “August 2003 499Q” data; and the January 
7004 i i i w i c c  iiscd nonexistcnt “November 2003 499Q” data (Appendix, Exs. 4-1 3. at I .) 

.Soii/hwc\/ern Ilell Tel (’(I v N’(’. I53 F 3d 523, 549 (8th Ci r  1998) (quoting Downer v 
1 ‘hi/od ,S’/o/c\. 97 I: 3d 999. IO02 (8th C’ir 1996) (per curiam)). 

i(l 
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c i \ c n  IJSAC".; accepmicc of the reclassification (and consequent lack o f  USF contribution) with 

respect to the tourth quartcr ot2002. and apparently with rcspect to the fourth quarter of2003 as 

\cel l  I his iIbsencc o l 'a i iy  explanation CI'OSSCS the line f ion i  .'the tolcrahly tcrse to the intolerably 

1111ite -.ix 

CONCLUSION 

For Ihc loregoing reasons. 1JSAC"s invoices and demands for payment for USF contribu- 

tions based oi l  ~clcconiniuiiicatioiis scrkices allegedly provided by CI during 2003 should be 

1 acatcd ' I  lie ('oniiiiission should confirm that Cl's services are information services not subject 

to tedernl 1 ISI- contributioii obligations and order that the OMB's related collection proceeding 

be tcrniiiiatcd as iiioot. 

Rcspectfiilly submitted, 
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